i~

CERTy,
o A

wd ﬁa;%}

/O THE COMMISSIONER (APPEALS), CENTRAL TAX,
 §Fq wgl o war ~ GSTBuilding,7" Floor,, -
_ T N B 'Ne;ir P_olytechliic,
s _ . Ambayadi, Ahmedabad-
. FRETASILAfeleH@FHI™, 380015
MFEaTETd, 3gHCTEIG-380015

B 07926305065 . erthamT - 079 - 26305136

5 e wen File No : V2/8/RAIGNRI2019-20//M kKo 770 /HTHW

T ardier amew e Order-In-Appeal No.: AHM-EXCUS-003-APP-76-19-20
fasits Date :19-03-2020 ot & @ arg Date of Issue:
amgad (@rdie) arr wka
Passed by Shri Akhilesh Kumar ,Commissioner (Appeals) Ahmedabad

T YW, ST SR Yo, arererare-l|| smgamTerd gRT O W e AHM-ST—OOS-AC-RD-1 9-20
Rl : 09-07-2019 21

Arising out of Order-in-Original: AHM-ST-003-AC-RD-19-20, Date: 09-07-2019 Issued by:
Assistant Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.

G arfierepat v ufdard) @1 A g g
Name & Address of the Appellant & Respondent
M/s. UGVCL

PE R T A0 SIRY W AT i IRl § A1 98 39 Ay @ oy Fenferfy A are Ty wer ifErwn
ﬁmmWWamﬂWﬁmmm%|

I Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\WIRE XSGR BT GAIEYT ATda
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which. are exported to any

country or territory outside India. .
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of '
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees Ons

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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th case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
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One.copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excice ~ct, 1944 which is also made applicable to Service Tax
under section 83 of the Finance /ct, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Cr. es, i

Under Central Excise and Servic= ~ ~x, “Duty demanded” shall include:
(i) amount determined under Section 11 D;'
(i) amount of erroncous Cenvat Credit taken;
(iii) amount payab!- inder Rule 6 of the Cenvat Credit Rules.
SProvided further that the i “isions of this Section shall not apply to the stay
application and appeals peic & before any appellate authority prior to the
commencement of the Finance (i+ | Act, 2014.

(6)() = 3merer & wfer 3rder wiid Frm&mﬁaﬁawgwmmﬁmﬂaamaﬁﬁrﬁv
T Qe 3 10% 3T 9 3 gl 0 qvE faarie @ ae qus & 10% $IITeITST T 3 T Jahell ¢

(6)(i)) In view of above, an appeal ©~ -inst this order shall lie before the Tribunal on payment of
10% of the duty demanded wher: s or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an ¢ ~in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods . Services Tax Act, 2017/Goods and Services Tax

(Compensation to States) Act, 201, 1.ay file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This order arises out of an appeal filed by the Assistant Commissioner, Central
GST & Central Excise, Kalol Division, Gandhinagar Commissionerate (in short
‘appellant’) in terms of Review Order No. 06/2019-20 passed under Section 84 (1) of the
Finance Act, 1994 (in short ‘the Act’) by the Review Authority against Order-in-Original
No. AHM-ST-003-AC-RD-19-20 dated 09.07.2019 (in short ‘impugned order’) passed
by the Assistant Commissioner, Central GST & Central Excise, Gandhinagar (in short
‘the adjudicating authority’) in the case of M/s Uttar Gujarat Vij Company Ltd.
(UGVCL), Kalol Division, 66 KV Compound, Mahendra Mill Road, Kalol, Gandhinagar

(in short ‘respondent’).

2. The facts of the case, in brief, are that the respondent are engaged in the business
of electricity sub-transmission, distribution and retail supply of electricity to the
consumers of their licensed area. An investigation done by the DGCEI revealed that the
respondent was issuing electricity consumption charges bills to their consumers and has
appointed various Gram Panchayats as collection agency to collect the amount of such
bills from the consumers falling under their jurisdiction and for this service by the Gram
Panchayats, they were paid commission by the respondents. It was contended that the
activity of collection of payments of electricity consumption charges from the customers
for the respondent by such Gram Panchayats was amounting to “service” as defined
under Section 65B(44) of the Finance Act, 1994 (in short ‘the Act’) and the said service
being not under Negative List mentioned under Section 66D of the Act and not being
exempt from payment of service tax, was taxable and service tax was payable on the
consideration received as commission by the Gram Panchayats. However, the service
provider, various Gram Panchayats, being a “local authority” as defined under Section
65B(31) of the Act, the liability to pay service tax on such services provided, was with
the service recipient i.e., the respondent under Reverse Charge Mechanism in terms of
sub-rule (d) (i) (e) of Rule 2 of the Service Tax Rules, 1994 and Notification No.
30/2012-ST dated 20.06.2012 as amended. However, it was found that the respondent
was not paying service tax on commission being paid by them to various Gram
Panchayats falling under their jurisdiction for receiving electricity bill collection services.
On being pointed out during .investigation, the respondent immediately paid due service
tax amounting to Rs. 5,77,789/- covering period from July, 2012 to September 2016
under RCM along with interest before issue of Show Cause Notice (SCN). However, a
SCN dtd.17.04.2017 was issued to the respondent for demand of service tax along with
interest and imposition of penalty. The adjudicating authority vide impugned order
confirmed the demand of Rs. 5,77,789/- along with interest under proviso to Section
73(1) and 75 of the Finance Act, 1994 respectively, appropriated the amount already paid

against service tax and interest. However, the adjudicating authority refrained from
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imposition of any penalty under Section 78 of the Act in line of order of Commissioner
(Appeals) OIA No.AHM-EXCUS-002-APP-37-17-18 dated 10.08.2018 in a similar

matter of the similar other Division, i.e., Bopal Division of UGVCL.

3. Aggrieved with the non-imposition of penalty under Section 78 of the Act vide
the impugned order, the appellant Department has filed the present appeal mainly on the

following grounds:

(i) In the instant case, the non-payment of service tax by the UGVCL came to the
notice of department on investigation conducted by the DGCEIL If DGCEI would
have not detected the evasion, the UGVCL would have never paid the service tax
under RCM on the commission amount paid various Gram Panchayats.
Suppression on the part of UGVCL is clearly established in this case. Therefore,
the penalty under Section 78 of the Act is imposable on them;

(ii) The provisions of Section 78 prescribe a mandatory penalty equal to the duty not
levied or paid or has been short paid or erroneously refunded by reason of fraud,
collusion or any willful mis-statement, suppression of facts or contravention of
any of the provisions of the act or the rules made there-under with intent to evade
payment of duty. Nowhere in the provision any reduction or waiver has been
provided in the Section;

(iii)The Commissioner (Appeals) Order No. AHM-EXCUS-002-APP-37-17-18 dated
10.08.2018 in a similar matter of Bopal Division of UGVCL, based on which the
adjudicating authority has dropped the penalty, has not been accepted by the
Department in principle, but due to lower monetary ground, the issue has not been
contested further.

(iv) The adjudicating authority has committed gross error while holding that penalty
under Section 78 ibid could not have been imposed in view of the fact that the
assessee had paid the Service Tax even before issuance of the SCN in terms of
Section 80 and 73 of the Act. The appellant relied upon the Hon’ble High Court
of Gujarat’s decision in the case of IWI Crogenic Vaporization System (I) P. Ltd.
Vs. CCE [2017 (47) STR 209 (Guj.)] in support of their contention;

(v) The Commissioner (Appeals), in a similar case involving another Government
Undertaking viz. ONGC, wherein they had paid the service tax (detected by
Audit) with interest before issuance of SCN, had confirmed the penalty under
Section 78 of the Act;

(vi)In support of their contention that penalty under Section 78 is imposable in the
case, the appellant has relied upon the following case laws:

(a) UOI Vs. Dharmendra Textile Processors [2008 (231) ELT 3 (SCO)J;

(b) Kedia Business Centre Vs. CCE [2009 (15) STR 550 (Tri.- Mumbai)];

(c) Visranthi Builders Vs. CESTAT, Chennai [2015 (39) STR 785 (Mad.)]; and
(d) Suganthi Travels Vs. CCE, Trichy [2011 (22) STR 72 (Tri.- Chennai)]
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4, The respondent vide their letter dated 09.12.2019 has submitted a Memorandum
of Cross-Objections on the appeal filed by the department, the main

contentions/objections of which are as under:

» They are Gujarat Govt. owned public sector undertaking. Hence, there cannot be
any intention to tax evasion and its employees cannot derive any personal benefits
by suppression of taxable value and non-payment of service tax;

> They were under the bonafide belief that Gram Panchayats are Government
Authority and further since payments was related to collection of electricity
charges which was exempted services under the Act, no service tax was payable
under reverse charge on commission paid to Gram Panchayats;

» On being came to know, upon enquiry by DGCEI, that Gram Panchayats being
local authority as defined under Section 65B(31).of the Act, they were the person
liable to pay service tax on services received from Gram Panchayats and
commission paid to them in terms of sub-section (d) (i) (E) of Section 2 of
Service Tax Rules, 1994, they had immediately initiated process for payment of
service tax voluntarily all past periods with applicable interest and paid the
service tax payable was paid by them even before recording of statement of their
General Manager (Finance) under Section 14 of the Central Excise Act, 1944;

> In the absence of any malafide intention to evade payment of tax, the penalty
under Section 78 of the Act is not imposable in their case.

> The respondent relied upon the following case laws in support of their contention
that in case of government undertakings, no malafide intention can be alleged:

(a) Hon’ble Gujarat High Court’s decision in the case of CCE, Vadodara-II Vs.
BSNL in Tax Appeal No.891 of 2011;

(b) Tamilnadu Housing Board Vs. CCE, Madras [1994 (74) ELT 09 (SC)]; and

(¢) Surat Municipal Corporation Vs. CCE, Surat [2006 (04) STR 044 (Tri.-
Delhi)];

» The respondent also relied upon the Commissioner (Appeals), Ahmedabad’s
different Orders on similar issue in the case of other 15 field offices of UGVCL
wherein the penalties imposed under Section 78 of the Act were set aside. It is
further submitted that in none of these orders, the department has filed any appeal
so far.

» In the case laws relied upon by the department, none of the asssessees are PSU
like UGVCL; and

» In the case of Commissioner (Appeals) Order in the case of ONGC referred by the
department, the facts were not similar as of UGVCL as UGVCL had never
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deducted or paid service tax on Collection Charg'es paid to any of the Gram
Panchayats.

3 Personal hearing in the matter was held on 28.02.2020. Shri Ashok Chhajed,
Chartered Accountant, appeared on behalf of the respondent and reiterated the
submissions made in the Cross Objections dated 09.12.2019. No one appeared from the

appellant’s side.

6. I have carefully gone through the facts of the case, submissions made in the
appeal memorandum, cross-objections filed by the respondent and submissions made by
the respondent during personal hearing and evidences available on records. It is observed
that the limited issue to be decided in the case is as to whether under the facts and
circumstances, penalty under Section 78 of the Act is imposable against the respondents
or not. It is the case of the appellant department that the non-payment of service tax by
. " the UGVCL came to the notice of department on investigation conducted by the DGCEI
and had this not been detected by the DGCEI, the UGVCL would have never paid the
service tax under RCM on the commission amount paid to various Gram Panchayats and
as such sﬁppression on the part of UGVCL is clearly established in this case and
therefore, the penalty under Section 78 of the Act is imposable on them. Whereas the
respondent’s contention is that penalty is not imposable under Section 78 of the Act when
there is no intent to evade payment of duty as theirs being Govt. of Gujarat public sector

undertaking.

7: I find that the adjudicating authority has refrained from imposing penalty under
Section 78 of the Act in view of the Commissioner (Appeals) Order in a similar matter of
. other division, Bopal Division, of UGVCL, wherein the Commissioner (Appeals) has set
aside the penalty imposed under Section 78 of the Act by the adjudicating authority
holding that there is no intention of evasion of service tax of the appellant. The assessees
involved and the facts of the case being similar in both the cases and there being a
decision by the appellate authority on the issue under dispute, the adjudicating authority
has no other option but to follow the decision of the higher appellate authority in view of
the principles of judicial discipline and hence for that matter, I do not find any legal
infirmity in the decision taken by the adjudicating authority in refraining from imposing

any penalty under Section 78 of the Act.

8. Coming to the contentions of the department on imposition of penalty under
Section 78 of the Act, I find that for imposing penalty under Section 78 of the Act, there
should necessarily be an intention on the part of the assessee to evade payment of tax in

the case. Unless such a malafide or deliberate intention is proved, no penalty is

” b imposable under Section 78 of the Act. It is a well settled legal position that for imposing
<#ch1.9,“

penalties under provisions like Section 11AC of the Central Excise Act or Section 78 of

i
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the Act, presence of mens rea is a mandatory requirement and in the absence of the same,
imposition of penalty'under such Sections is unjustified, in view of the decisions of the
Hon’ble Supreme Court in the cases like Union of India Vs. Rajasthan Spinning and
Weaving Mills (2009) 13 SCC 448, Commissioner of Central Excise, Chandigarh Vs.
Pepsi Foods Ltd. 2010 (260) E.L.T. 481 (S.C.), Commissioner of Central Excise,
Calcutta-II Vs. Indian Aluminium Company Limited (2010) 15 SCC 167, and
Commissioner of Central Excise, Vapi Vs. Kisan Mouldings Limited (2010) 15 SCC 100.
Though the said decisions of the Apex Court were in the context of penalty imposable
under Section 11 AC of the Central Excise Act, the same are equally applicable in the
case of penalty imposable under Section 78 of the Act also as provisions under Section
11AC of the Central Excise Act of 1944 and Section 78 of the Finance Act, 1994, are

pari materia.

8.1 I find that the respondent in their submissions from the very beginning has
contended that the service tax payable on the issue was not paid by them as they were
under bonafide belief that Gram Panchayats, to whom they had entrusted the work of
electricity bill collection on commission basis, are Government Authority and further
since payments was related to collection of electricity charges which was exempted
services under the Act, no service tax was payable under reverse charge on commission
paid to Gram Panchayats. This bona fide on their part was also supported by the fact that
the service provider viz. Gram Panchayats had not indicated the liability of service tax on
the services provided by them in the bills raised by them to the respondents. This has
been clearly brought on record in the investigation in the case. Rule 4A(1) of the Service
Tax Rules, 1994 clearly provides that every person providing taxable service shall issue
an invoice or a bill in respect of taxable service provided by them and such an invoice or
bill shall contain among other details, the service tax payable thereon. Therefore, the facts
in the case clearly reveals that the respondents were simply unaware about their liability
but as soon as they came to know about their liability they have readily paid the service
tax along with applicable interest. They have proved their case that there was no ulterior
mofive. It is a case of omission on their part born out of a bona fide belief.
On the other hand, the department could not establish or put any evidence on records
which suggest that there was an intention to evade payment of service tax or the non-
payment of service tax was a conscious and/or deliberate act of wrong doing and/or
deception, in the facts of the case. Further, it is not a fact in dispute that the respondent is
an undertaking of the State Government of Gujarat and it has been held by various courts
of law that malafide intention can not be attributed to government undertakings as it
cannot be imagined that the Government itself is involved in suppression of fact with
intent to evade service tax. The decisions of various benches of the Tribunal in the

following case laws hold similar view:
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(i) BSNL Vs. Commissioner of Central Excise, Ahmedabad
[2009 (14) STR 359 (Tri.-Ahmd.)]

(ii) Karnataka State Tourism Development Corporation Ltd. Vs. C.S.T., Bangalore
[2011 (21) STR 518 (Tri.-Bang.)]

(iii)Tamilnadu Tourism Development Corporation Ltd. Vs. C.5.T., Chennai
[2018 (19) GSTL 60 (Tri.-Chennai)]

(iv)Tamilnadu State Trasnport Corporation (Coimbatore) Ltd. Vs. Commissioner of
Customs, C.Ex. & S.T., Coimbatore
[2019 (28) GSTL 225 (Tri.-Chennai)]

(v) Municipal Corporation, Rajamundry Vs. C.S.T. & C.Ex., Visakhapatnam
[2017 (5) GSTL 78 (Tri.-Hyd.)]

(vi)Rajdhani Krishi Upaj Mandi Samiti Vs. Commissioner of C.Ex. & S.T., Jaipur-I
[2019 (24) GSTL 623 (Tri.-Del.)]

(vii) Karad Nagar Parishad Vs. Commissioner of C.Ex. & S.T., Kolhapur
. [2019 (20) GSTL 288 (Tri.- Mumbai)]

(viii) Brihanmumbai Municipal Corporation Vs. C.S.T
[2017-TIOL-1846 CESTAT-Mum.]

(ix) Surat Municipal Corporation Vs. CCE, Surat
[2006 (04) STR 044 (Tri.-Del.)]
The case laws relied upon by the department also stand distinguished for the very same
reason discussed above as none of the assessees involved in the said case laws relied by
the department were government undertakings, as in the present case. The Commissioner
(Appeal)’s decision in the case of ONGC relied by the department does not advance their
contention much in view of the higher judicial forum’s decisions referred above in the
matter. Having regard to the above facts and ratio of above decisions, no deliberate or
. willful intention to evade payment of service tax seems to be proved against the
respondent in the facts of the present case and in the absence of such a mala fide

intention, the penalty under Section 78 of the Act is not imposable.

8.2 Further, as discussed earlier, in the present case, the respondents were under a
bona fide belief that they were not liable to pay Service Tax on the impugned services
received by them. The conduct of the respondent of prompt payment of Service Tax
immediately after gaining knowledge about its liability to pay Service Tax, is sufficient
reason to believe that they did not have an intention to evade the payment of Service Tax.
Since the non-payment of service tax was on account of a bona fide belief without any
intention to evade service tax, the respondent had shown reasonable cause for failure to
discharge its service tax liability and was therefore, also eligible to relief of penalty in

terms of section 80 of the Act and Section 73(3) [Explanation 2) of the Act.
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83  In view of the above discussions, it is to be held that the contentions raised by the
department on the merit of the issue are not sustainable in law on facts and merits and

hence deserves to be rejected.

9. Accordingly, Ido not find any reason to interfere with the decision taken by the
adjudicating authority and therefore, I upheld the impugned order and reject the appeal

filed by the appellant being devoid of merits.

10, arfrerat g &t &1 TS srefie BT fRraere ST adih & T S gl
The appeals filed by the appellant stand disposed off in above terms.

(Akhilesh Kumar)

Commissioner (Appeals)

Attested: ' Date: 19.03.2020.

T
(Anilkuﬁar Py

Superintendent (Appeals),
CGST, Ahmedabad.
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BY SPEED POST

To
1. The Assistant Commissioner,
CGST & Central Excise, Division-Kalol,
Gandhinagar Commissionerate.

2. M/s Uttar Gujarat Vij Company Ltd. (UGVCL)-Kalol Division,
66 KV Compound,
Mahendra Mill Road,
Kalol, Gandhinagar
Copy to:-

1. The Principal Chief Commissioner, CGST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar (RRA Section).

3. The Asstt. Commissioner (System), CGST , Gandhinagar.
(for uploading OIA on website)

4, Guard file

M%A. file.
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